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Issues concerning immigration detention

The Global Detention Project (GDP) welcomes the opportunity to provide information
ahead of submission of the third report of Mexico (CMW/C/MEX/3) due on 1 April 2016,
with respect to the implementation of the International Convention on the Protection of
the Rights of all Migrant Workers and Members of their Families (ICRMW) ratified by
Mexico in 1999.

The GDP is an independent research centre based in Geneva that investigates
immigration-related detention. As per the GDP’'s mandate, this submission focuses on
the State party’s laws and practices concerning detention for immigration-related

1
reasons.

The context in Mexico

According to the Mexican National Institute for Migration, there has been a tremendous
increase in the number of persons placed in immigration detention: from 86,298 in 2013,
to 127,149 in 2014 and 144,452 in 2015. For 2014, this includes 23,096 children, of whom
10,943 were unaccompanied.? For 2015, a record 35,808 children were detained. *

Inits 2015 report the Inter-American Commission on Human Rights noted “with great
concern” Mexico's increased efforts to halt migration across its territory, including the
widespread detention of people under international protection. “Between July 2014 and
June 2015, arrests of undocumented Central American migrants increased by 70%
compared to the same period in the previous year. Another example is the deportation

' This submission is based in part on GDP research related on immigration detention policies and practices
(available at https://www.globaldetentionproject.org/countries/americas/mexico) and recent updates and reports
from other sources, as indicated in relevant footnotes.

2 Centro de Derechos Humanos Fray Matias de Cérdova, A.C., Dignidad y Justicia en el Camino, A.C. (FM4
Paso Libre), Frontera con Justicia, A.C. (Casa del Migrante de Saltillo), Instituto de Derechos Humanos Ignacio
Ellacuria, S.J. Universidad Iberoamericana Puebla. Sin Fronteras, |.A.P. “Derechos Cautivos: La situacion de
las personas migrantes and sujetas a proteccion internacional en los centros de detencién migratoria: siete
experiencias de monitoreo desde la sociedad civil.”
http://derechoscautivos.sinfronteras.org.mx/recursos/DerechosCautivos_2015.pdf

® Red de Documentacion de las Organizaciones Defensoras de Migrantes (REDODEM), “Migracién en transito
por México: rostro de una crisis humanitaria internacional,” June 2016.
https://www.entreculturas.org/es/publicaciones/migracion-en-transito-por-mexico-rostro-de-una-crisis-
humanitaria-internacional
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of migrant children from Mexico, which increased from 4,015 during 2011 to 12,511
between January and June, 2015, which is equivalent to an average of 2,085 deported
children per month. It is worth noting that the deportation of migrants, particularly of
children and adolescents entails their previous detention which can be prolonged for a
long time. After the launch of the Southern Border Program [in 2014], Mexico is currently
detaining and deporting more Central American migrants than the United States,
reversing the historical trend. Also, civil society organizations informed the Commission
that after the launch of the Southern Border Program (PIFS, Programa Integral de la
Frontera Sur), crimes and abuses against migrants, asylum-seekers and refugees have
increased.”

Main issues: Publicly available statistics for the number of migrants detained annually
since examination of the 2nd periodic report of Mexico indicate a very steep rise. Can
authorities explain why?

ICRMW Articles 16 and 17

Lack of transparency in the law — legal status of immigration detainees: Research on
immigration detention shows that language used to name places of immigration
detention or practices of detention is often blurred. In the case of Mexico, the use of
euphemisms that are prone to ambiguity is employed in migration law.

As the GDP has reported, the official language used in Mexican law and policy to
characterize immigration detention is arcane and misleading. A case in point are the
relevant articles providing for detention measures in the 2011 Migration Law. For
instance, Article 99, which summarizes the key grounds for detention, fails to mention
any word or concept relating to detention, confinement, or deprivation of liberty.
Instead, the article provides that foreigners are to be “presented” at "migratory stations”
while their situation is being determined (“Es de orden publico la presentacion de los
extranjeros en estaciones migratorias o en lugares habilitados para ello, en tanto se
determina su situaciéon migratoria en territorio nacional.”)

In providing the grounds for detention, Article 99 introduces another euphemism to
refer to deprivation of liberty, alojamiento, or “accommaodation” (before the adoption of
the 2011 Migration Law, official discourse in Mexico tended to refer to the detention of
immigrants as aseguramiento, literally translated as "assurance” or "guarantee”). The
article states that foreigners are to be “temporarily accommodated” (alojamiento
temporal) in order to assist the process of “regularizing” their stay in the country or to
assist their “return” (retorno). According to the joint civil society 2015 "Derechos
cautivos” report euphemistic language has expanded since 2014 so that actual
apprehensions for detention are frequently called “rescue operations” (operativos de
rescate).

* Inter-American Commission on Human Right, “The Human Rights Situation
in Mexico — 2015,” OEA/Ser.L/V/Il, Doc. 44/15, 31 December 2015.
http://www.oas.org/en/iachr/reports/country.asp
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According to civil society and academic experts, “The Mexican government'’s refusal to
recognize the detention of migrants as such and its insistence on using euphemistic
terms puts detained migrants in legal limbo. Because they are not technically detained,
migrants do not enjoy the same rights as detained persons, namely access to legal
representation, however, they are deprived of their liberty.”

The issue of the consequences of lack of transparency has been addressed by
authoritative bodies in otherworld regions. In 2009, the European Committee for the
Prevention of Torture urged officials of Turkey to consider adopting the term “detention
centres” “rather than the misleading euphemism ‘guest houses,” since the persons held
in these centres are undoubtedly deprived of their liberty.” Following this Turkey
eventually changed its language in subsequent legislation.

Main issues: Why is Mexican legislation using opaque and misleading language in
relation to the detention of migrants? Are their plans to reform language in the
legislation? What access to procedural standards, do detainees have (right to information
about reasons and rights in detention, right to legal assistance, assistance of an
interpreter, right to challenge the legality of detention, right to consular assistance, right
to compensation for unlawful detention)?

Detention of children: As mentioned above, in 2014 23,096 children were placed in
immigration detention across Mexico, of whom 10,943 were unaccompanied. Further
many reports indicate that conditions of detentions are severely inadequate.

In 2011, the CMW made a series of recommendations to Mexico to ensure that detention
of children should only be used as a last resort and for the shortest possible time and for
protection of unaccompanied minors and best interest of the child determination.

Main issues: Can Mexico explain why so many children are placed in immigration
detention? Are children separated from unrelated adults in detention centres? What are
the alternatives to detention? Please provide indications as to the legal basis for
alternatives and data about their use for children.

Prolonged detention for challenging detention and/or lodging an asylum claim: In
its 2011 Concluding Observations (§ 35 and 36)° the CMW expressed concern about
prolonged detention of migrants held in holding centres who lodged appeals or wanted
to claim asylum. CMW also recommended that Mexico limit the detention of migrants to
the shortest time possible. According to recent information, this remains a problem and
children were reportedly warned by INM agents that applying for recognition or against

® José Knippen, Clay Bogs, and Maureen Meyer, “An Uncertain Path — Justice for Crimes and Human Rights
Violations against Migrants and Refugees in Mexico,” Casa del Migrante de Saltillo “Frontera con Justicia”, AC,
FUNDAR, Centro de Analisis e Investigacion AC, Albergue de Migrantes “Hermanos el Camino” La 72, Hogar-
Refugio para Personas Migrantes, WOLA (Washington Office on Latin America), Red Sonora, and Un Mundo,
Una Nacion, AC. November 2015. https://www.wola.org/2015/11/migrant-shelters-and-human-rights-
organizations-seek-protection-and-justice-for-migrants-and-refugees-in-mexico-in-new-report/

® Committee on Migrant Workers, “Concluding observations of the Committee on the Protection of the Rights of
all Migrant Workers and Members of their Families — Mexico,” CMW/C/MEX/CO/”, 3 May 2011.
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/SessionDetails1.aspx?SessionID=405&Lang=en
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adverse decisions would result in protracted detention (at time for up to six months or
more). Another consequence is that families and children then hesitate to lodge these
applications. ’

Main issues:

Does prolonged detention while appeals or asylum requests are processed still prevail? [s
this a state policy? If so what are the legal bases for this practice and what is the legal
time limit? What steps are the authorities taking to allow immigration detainees to exert
their rights to lodge appeals and apply for asylum without risking longer detention?

Conditions in detention: There are numerous reports of overcrowding in main
detention centres and reports of cells without bedding and poor hygiene. Many centres
also reportedly include isolation cells (“calabozos”) for punishment, including for
minors.? Other reports include testimonies from detained migrants about verbal,
physical or sexual abuse.’

Main issues: What steps are the authorities taking to improve detention conditions?
Have there been cases of immigration detention and security staff sanctioned for abuse
of detainees?

Time limit for detention — mandatory detention

According to GDP research, the Migration Law appears to be unclear with respect to
whether detention measures are mandatory in some cases. The vague language used in
Article 99 seems to indicate that anyone whose status is unclear or who is subject to
deportation must be (es de orden publico) “presented” at a detention centre operated by
the National Migration Institute. However, experts consulted by the Global Detention
Project provided divergent views on the matter.

When asked whether Article 99 provided for mandatory detention in 2012, Fernando
Batista, the relevant authority on immigration detention at Mexico's quasi-governmental
National Commission on Human Rights (CNDH), failed to directly address the question,
instead explaining that "Mexican legislation establishes certain requirements, depending
on the nationality of the person in question, for entering our country. People who fail to
comply with these requirements can incur an administrative infraction, based on which
they can be submitted to the National Migration Institute while their situation is being
determined.”

" Human Rights Watch, “Closed Doors — Mexico’s Failure to Protect Central American Refugee and Migrant
Children,” March 31, 2016. https://www.hrw.org/report/2016/03/31/closed-doors/mexicos-failure-protect-central-
american-refugee-and-migrant-children

®Human Rights Watch, “Closed Doors — Mexico’s Failure to Protect Central American Refugee and Migrant
Children,” March 31, 2016. https://www.hrw.org/report/2016/03/31/closed-doors/mexicos-failure-protect-central-
american-refugee-and-migrant-children

® Adam Isacson, Maureen Meyer, and Hannah Smith, “Increased Enforcement at Mexico’s Southern Border,
"WOLA, Washington Office on Latin America, November 2015. https://www.wola.org/analysis/new-report-
increased-enforcement-at-mexicos-southern-border/
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In contrast, Lorena Cano of the non-governmental group Sin Fronteras told the Global
Detention Project in 2013, "The tendency, in effect, is to detain all irregular migrants and
asylum seekers, with the of exception of ‘cases of vulnerability.”

Main issue: [s detention of migrants in an irregular situation mandatory?

Length of detention and indefinite detention. Article 111 of the Migration Law
establishes that the initial period of administrative confinement for non-citizens cannot
exceed 15 working days. This can be extended for an additional 60 working days in
certain cases. However, when a detainee appeals rulings on their migratory status, the
law appears to provide for indefinite detention. Article 111 states that the 60-day
maximum is to be applied only in cases where migrants cannot prove their identity, their
consulate cannot provide them travel documents, the conditions of travel are not
suitable, and/or if they are not physically able to travel.

According to Batista of CNDH (see above), in cases where a detainee has made an
appeal, the time in detention “can be extended until the case is resolved by judicial
power.” Similarly, Cano of Sin Fronteras told the Global Detention Project, “In effect, a
person who presents an appeal can remain in detention indefinitely according to the
law. We are currently assisting the appeal of a person who has already been in detention
for seven months.”

Main issue: What is the time-limit for immigration detention in law, and in practice?

Monitoring: Monitoring of places of deprivation of liberty, including immigration
detention centres is a basic tenet for ensuring respect for the human rights of and
guarantee protection.

Main issues: Which independent institutions have regular access to places of
immigration detention? Do independent national human rights institutions, international
organizations and civil society organizations have access to all places of immigration
detention including the Federal Disctrict and states?

ICRMW Part 1V, in particular Article 68

According to civil society and academic research, adoption of the Southern Border
Programme (Programa Integral de la Frontera Sur) following negotiations between the
United States and Mexico, Guatemala, El Salvador and Honduras, has resulted in an
increase in detention™. “From July 2014 to June 2015 detention rose 73% compared to
the same period in the previous year.” ' In its 2015 report on Mexico, the Inter-American
Commission on Human Rights expressed “its deep concern that the actions

"% See “Derechos Cautivos” above.

" José Knippen, Clay Bogs, and Maureen Meyer, « An Uncertain Path — Justice for Crimes and Human Rights
Violations against Migrants and Refugees in Mexico, », Casa del Migrante de Saltillo “Frontera con Justicia”,
AC, FUNDAR, Centro de Anadlisis e Investigacion AC, Albergue de Migrantes “Hermanos el Camino” La 72,
Hogar-Refugio para Personas Migrantes, WOLA (Washington Office on Latin America), Red Sonora, and Un
Mundo, Una Nacion, AC. November 2015. https://www.wola.org/2015/11/migrant-shelters-and-human-rights-
organizations-seek-protection-and-justice-for-migrants-and-refugees-in-mexico-in-new-report/
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implemented by the Mexican State under the Southern Border Program does not
correspond with the State's international obligations on human rights nor with the
protection challenges posed by this protracted crisis affecting hundreds of thousands of
migrants, asylum-seekers and refugees, originating mostly from the Northern Triangle
countries.” There have also been that U.S. officials have been present in Mexican
detention centres and that the United States has provided financial assistance to Mexico
for its detention and deportation efforts.

Main issues: s there a publicly available document detailing operations under the plan,
including safeguards for protection of the rights of migrants? Can Mexico provide
information about U.S. government assistance in Mexican immigration control efforts,
including any financial assistance the United States may have provided Mexico to
prevent migrants fro transiting Mexican territory?



